
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter Lhe Pet i t ion

Wil l iam J .  McCord

d/b/a Roosevelt  Expressway Serv. Stat ion

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28

for the Period 9

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
4th day of Apri l ,  1980, he served the within not ice of Determinat ion by mai l
upon tdi l l iam J. McCord, d/b/a Roosevelt  Expressway Serv. Stat ion, the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  v r rapper  addressed as  fo l lows:

Wi l l iam J .  McCord
d/b/a Roosevelt Expressway Serv. Station
c /o  V [on .oe  F ink ,  Esq.
Glen Cove, Ny 11,542

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that Lhe address set forth on said wrapper

pet i t ioner .

Sworn to before me this

4 th  day  o f  Apr i l ,  1980.

o f

o f

ATTIDAVIT OF MAILING

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
/

29 of the Tax law

7r  -  2 /28 /7s .
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Wi l l iam J .  McCord

d/b/a Roosevelt  Expressway Serv. Stat ion

for Redeterminat. ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art icle 28 & 29 of the Tax Law

7 5 .lq r  l le  Per iod 9/ I /71

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of TaxaLion and Finance, over 18 years of age, and that on the
4th day of Apri l ,  1980, he served the within not ice of Determinat ion by mai l
upon Monroe Fink the representat ive of the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Mr. Monroe Fink
147 Gl_en St .
Glen Cove, Ny II542

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custodv of the
united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of
the pet i t ioner herein and that the address set forth on said wrapper is the last
known address of the represent.ative o!{re petitiony

Sworn to before me this

4 th  day  o f  Apr i1 ,  19B0.

AFFIDAVIT OF MAITING



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  4 ,  1980

Wil l iam J .  McCord
d/b la  Rooseve l t  Expressway Serv .  S ta t ion
c /o  Monroe F ink ,  Esq.
1 4 7  G l e n  S t .
Glen Cove, NY 77542

Dear  Mr .  McCord :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1139 &. 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission ian only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and r,r" t  b" commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Monroe Fink
147 GIen St .
Glen Cove, NY LL542
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Appl icat ion

o f

WILLIAM J. McCORD
DlBlA R0oSEVELT EXPRESSIIAY SERVICE STATIoN

for Revi-sion of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period September 1, 1971 through
February 28, 'J.975 

.

DETERMINATION

Appl icant,  [ , rr i l l iam J. McCord, d/b/a Roosevelt  Expressway Service Stat ion,

c/o Monroe Fink, 147 Glen Street,  Glen Cove, New York 17542, f i led an appl icat ion

for revision of a determinat ion or for refund of sales and use taxes under

Art ic les 28 and,29 of the Tax Law for the period September 1, 1971 through

February  28 ,  1975 (F i le  No.  19812) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Two Wor1d Trade Center,  New York,

New York, on May 25, L979 at 10:45 A.M. Appl icant appeared by Monroe Fink,

Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Andrew Haber and

I rv ing  Atk ins ,  Esqs .  ,  o f  counse l ) .

ISST]ES

I.  l {hether  appl icant  is  ent i t led to a refund of  penal t ies and interest

rvhich were imposed for the late paJrments of sales tax.

I I .  Whether  the appl icant  has t imely amended i ts  appl icat ion for  refund

to inc lude an addi t ionar  refund for  taxes,  penarty  and interest .

FINDINGS OF FACT

1-  On  May  25 '  L977 ,  app l i can t ,  W i l l i am J .  McCord ,  f i l ed  an  App l i ca t i on

for  Credi t  or  Refund of  State and local  Sales and Use Tax (ST-137) c la iming a
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part ial  refund of penalt ies and that port ion of interest in excess of the

minimum statutory rate which were paid because of late payment of sales taxes.

2- On June 29, L977, the Audit  Divis ion denied the refund claim in ful l

based on appl icant 's previous record of late f i l ing of sales tax returns and

filing numerous returns without remitt.ance.

3. Appl icant operated a service stat ion from 1965 to 1975 at which t ine

the business was discont inued. During the period September 1, 1972 through

February 25, 7975, appl icant did not t imely f i le many of i ts sales tax returns

or if such returns were timely, they were without paJrment of the sal-es taxes

due.

4- The State Tax Commission f i led warrants against appl icant Wil l iam

McCord, for unpaid sales taxes in the amounL of $151686.74 plus penalty and

in te res t  accrued thereon o f  $9 ,046.66 .

5. During March, 1-977, appl icant sold his personal residence which was

owned joint ly with his spouse as tenants by the ent irety.  At the t ime of the

transfer of t i t le to the property,  appl icant used the proceeds received from

the sale to sat isfy the warrant.s in order to remove the l ien imposed upon the

rea l  p roper ty .

The net proceeds derived from the sale amounted to approximately

$ 2 6  , 5 0 0  .  0 0  .

6.  Appl icantrs spouse's earnings from emplo;rment as a school teacher

from 1964 Lo 7976 were approximately 5 t imes greater than his income, thus his

wife contributed 80 percent of the monies needed for the downpayment on the

house' mortgage payments, taxes and maj-ntenance expenses. Appl icant contended

that the sales tax l iabi l i ty was solely his indebtedness because his wife was

not involved in the business operat ions. Based on the foregoing, appl icant

argued that at  least 50 percent of the net proceeds from the sale of their
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house r ight. ful ly belonged to his wife,  and therefore, as a matter of  equity he

requests that the State Tax Commission reduce the penalty and interest.

7 -  At the hearing, appl icant request.ed that the amount of his or iginal

refund claim be amended to include the toLal amount of taxes, penalty and

interest paid which was in excess of his proport ionate share of the net proceeds

from the sale of their  residence. Appl icant maintained that the innocent

spouse s ta tu tes  under  sec t ion  651(b) (5 ) ( i )  o f  the  Income Tax  Law,  p revents  the

Aud i t  D iv is ion  f rom co l lec t ing  Laxes ,  pena l t ies  and in te res t  f rom h is  w i fe ts

share of the proceeds.

8- The Audit  Divis ion argued that the appl icant 's addit ional refund

claim as set forth in Finding of Fact "7" was barred by the statute of l imitat ions

on the grounds that such appl icat ion was not made within 3 years after the

date when such amount was payable or within tvso years of the date of palmrent

of the amount assessed pursuan! to the consent to the f ix ing of tax.

CONCLUSIONS OF I,AW

A.  Tha t  app l i can t ,  W i l l i am J .  McCord ,  f a i l ed  t o  pay  ove r  sa les  t axes  to

the Tax Commission as requi red by sect ion 1137(a)  of  the Tax Law and thereby

was proper ly  subjected to penal t ies and interest  pursuant  to sect ion 1145(a)

of  the Tax Law, that  the Tax Commission is  not  sat is f ied that .  the delay in

payment  of  sa les taxes by the appl icant  was excusable and accordingly  the

appl icant  is  not  ent i t led to a reduct i -on of  penal t ies and interest  and a

refund thereof .  Moreover,  there is  no statutory author i ty  under Ar t ic les 28

and 29 of  the Tax Law to reduce penal t ies and interest  on the basis  of  equi table

r e l i e f .

B. That the appl icant has not t imely amended i ts appl icat ion for refund

to include an addit ional refund for taxes, penalty and interest within the

meaning and intent of  sect ion 1139(a) of the Tax Law.
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C. That the appl icat ion of Wil l iam J.

Service Stat ion is denied and the refund

sus ta ined.

McCord ,  d/b/ a

denial by the

Roosevelt  Expressway

Audit  Divis ion is

DATED:

APR

Albany, New York

4 1980

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


